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Statement of Fact 

Sec. 1. Statement: PRECISE QUESTION 
SUBMITTED. 

The precise question as submitted to the District 
Court by the referee in bankruptcy in this matter, 
ae shown by the record, was, ‘‘Is the amount allowed 
the attorneys for the bankrupt herein, as attorneys’ 
fees in said proceeding, towit, the sum of twenty- 
seven hundred and fifty-five ($2755.) dollars, ex- 
cessive? (Record, page 55.) 
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On a writ of review to the District Court it re- 
duced the above allowance from $2755.00 to $385.00. 
(Record, page 72). 

The question now before this court is: Ist. Did 
the District Court err in refusing to allow the at- 
tornevs fee for preparing the schedules at profession- 
al rates and reducing the allowance made bv the re- 
feree to a sum set by him as reasonable compensa- 
tion for clerical work ? 

2nd. Did the District Court err in refusing to 
allow bankrupt’s attorneys a per diem for the ser- 
viees actually rendered in attending the first meet- 
ing of creditors as counsel for the bankrupts, when 
it was ordered to attend bv the referee. 

Stated otherwise, is the sum of $2755.00 or the 
sum of $385.09, a reasonable fee to he allowed in this 
ease for the work done, taking imto consideration 
the nature of the service, the time neeessarilly em- 
ployed thereon, the amount tnevolved, the responsi- 
bility assumed, and the result obtained ? 

See. 2. Statement: NATURE OF SERVICH. 
PREPARATION OF SCHEDULES. 

On the 29th day of July, 1911, the above named 
Lane Lumber company. a corporation, was duly ad- 
judged an involuntary bankrupt by the United Stat- 
es Distriet Court, for the District of Idaho, Nor- 
thern Division. At about this trme P. H. Wall. 
president of the bankrupt corporation, came to the 
offices of Whitla & Nelson, your petitioners, in 
Coeur d’Alene, Idaho, and made arrangements with 
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the firm to represent the corporation in the bank- 
1uptey  procecdings. By this = arrangemen! 
Whitla & Nelson were to prepare the schedules for 
the corporation and to do all acts necessary to prop- 
erly represent it in said proceedings. 

The corporation had no funds to pay the at- 
tornevs and it was agreed between its officers and 
vour petitioners that vour petitioners were to be 
paid whatever amount the court would allow them 
as attornevs for the bankrupt. the entire matter was 
to be submitted to the court and it was to make the 
allowance for the services performed. No other 
pavment was made for the services of the attorneys. 

At the time of this agreement the bankrupt had 
heen out of the possession of its books for several 
months. the corporation having heen in the hands 
of L. F. Connolly, receiver. who had been appointed 
several months previous to the adjudication of bank- 
tuptev, by the District Court of the First Judicial 
District of the State of Tdaho. The officers of the 
bankrupt corporation did not know the exact con- 
dition of its affairs and had no accurate recollect- 
ion as to a great manv of the claims, that is as to 
whether they were secured or unsecured, the am- 
ount, and had no knowledge as to what was to go 
into the schedules. Most of its financial transact- 
ions had been handled bv its treasurer, B. F. O'Neil. 
President of the State Bank of Commerce of Wal- 
lace. who was the principal stockholder. and who 
was also a fugitive from justiee on aecount of his 


5 Whitla & Nelson, v. 
banking transactions, State v. O’Neil, 185 Pac. 60. 

It was therefore absolutely necessary that your 
petitioners have the books of the bankrupt corpor- 
ation before they could intelligibly prepare the sched- 
ules. The receiver in the state court refused to 
turn over the books and records to the bankrupt cor- 
poration or to its officers, or to their attorneys, your 
petitioners. Several attempts were made to get pos- 
session of these books and it finally became neces- 
sary for your petitioners to make a wiitten applica- 
tion to the court and secure an order directing the 
Receiver to allow them the possession of the books 
for the purpose of preparing the schedules. This 
order was granted by the court and the books finally 
obtained, all of which took considerable time. 

When the books were obtained vour petitioners 
discovered that they had been kept in a very loose 
and unbusinesslike manner. The record herein 
will disclose that many matters of personal concern 
were mixed with those of the corporation in keeping 
thebooks, and that the books, which ineluded tran- 
sactions covering a period of a number of vears, had. 
during a greater part of the time. been kept as above 
stated. in a very loose and unbusinesslike man- 
ner and it made the preparation of the schedules 
verv difficult. It was necessary for your petition- 
ers to examine carefully and at great length the 
books of the company and both Mr. Whitla and Mr. 
Nelson, and their stenographer, Mr. Nash, spent 
about three weeks time in going over these books and 
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in preparing the schedules. (Record, pp. 28-29). 
To ascertain the exact condition of some of the 
claims that they might be intelligibly listed in the 
schedules it was necessary for Mi. Whitla, one mem- 
ber of the firm to make several trips to Spokane to 
interview different creditors. (Record, p. 29). The 
schedules covered something like one hundred tvpe- 
_ written pages. 

Sec. 3. Statement: NATURE OF SERVICES. 
ATTENDANCE UPON FIRST MEETING OF 
CREDITORS. 

The first meeting of creditors included thirty- 
seven different hearings, all of which your petition- 
ers attended on behalf of bankrupt. The Referee 
before whom all of the hearings were had, and, of 
course, was well informed in the matter, found in his 
findings, (Record, pp. 41-42) : ‘The court finds that 
hbankrupt’s attorneys appeared and took part in the 
hearings in this case thirty-seven days, and that all 
of said time was necessarily emploved by said at- 
tornevs and that in addition to said time attorneys 
also spent a large amount of time and labor in ad- 
visory services with said bankrupt and in prepar- 
ing authorities upon various questions involved, and 
the attendance of said bankrupt’s attorneys m court 
on all of satd days was under the direction and order 
of this court. 

During this great nuinber of hearings vour pe- 
titioners were in almost constant consultation with 
the officers of the bankrupt and did everything in 
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their power to assist the administration of the estate 
and did nothing to retard or delay the administra- 
tion of said estate. Your petitioners had many con- 
ferences with the attorney for the trustee in secur- 
ing the true facts of the complicated matter. 


See. 4. Statement. NATURE OF SERVIC- 
ES. OBJECTIONS TO THE CLAIM OF L. F. 
CONNOLLY, RECEIVER. 


During the administration of the estate, L. F. 
Connolly, receiver in the state court. filed in the 
bankruptev court. as receiver in said state court, a 
claim for a large amount of expenses, including at- 
tornev’s fees, which were deemed improper on behalf 
of the bankrupt. The attornevs for bankrupt ob- 
jected to said claim and filed their objections in 
writing and also made their objectons in open court, 
which were concurred in by others. No one, 1n- 
eluding the trustee, cared to urge their objections or 
prepare a brief and attornevs for bankrupts, vour 
petitioners prepareda brief and made oral 
argument to the court in the matter. 

The Cowrt sustained the objections to 
the claim of the Receiver and there was approximate- 
ly eleven or twelve hundred dollars asked for by the 
Receiver in the State Court, disallowed. Two days 
time of petitioners was spent in getting out their 
brief and some little time spent in arguing the same 
before the Referee. 
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Sec. 5. Statement. TIME NECESSARILY 
EMPLOYED. 

The officers of the bankrupt corporation made 
arrangements with petitioners to represent them 
some time aga about the 29th dav of Julv, 1911, and 
about three weeks time of both members of the firm 
and their stenographer was spent in preparing the 
schedules. 


The first meeting of creditors, all of the hear- 
ings of which vour petitioners attended, and which 


were thirtv-seven in number, extended from about 
the 26th dav of August. 1911, to the 25th dav of Nov- 
ember, 1912. From the time of the emplovment of 
vour petitioners as attorneys to represent the bank- 
rupt to the final adjournment of the first meeting 
of ereditors November 25, 1912, a period of sixteen 
months, vour petitioners were busv in this matter, 
not onlv in preparing schedules and attending meet- 
ings of creditors, but spending many davs in their 
office preparing for the work. advising with their 
clients and with the trustee. The testimony taken 
covered about 1500 pages. 

Sec. 6. Statement. AMOUNT INVOLVED. 

The schedules disclose abilities in the sum of 
$415,874.78. and assets claimed bv the bankrupt. 
worth $771.201.50. Of this $532.940 was real estate. 
the balance consisted of personal property and ac- 
counts. 

The value put upon this property by the officers 
of the bankrupt may have been verv much too high, 


9 Whitla & Nelson, v. 

or the appraisers may have appraised the property 
too low, but be that as it may, the appraisers ap- 
praised the value of the property at only $217,996.63. 

On October 1, 1908, a trust deed was placed on 
the property of the corporation under which bonds 
in the sum of $125,000 were sold. A large amount of 
timber lands was also secured after this, and a large 
new mill was also afterward built. 

The property at that time was not nearly so val- 
uable when it was bonded as at the time the company 
was adjudicated bankrupt, and as a matter of com- 
mon knowledge, and we think the court will con- 
sider the same, that bonding companies before con- 
sidering large loans like this, investigate the prop- 
erty and loan not to exceed one-third of what they 
find the value of the property to be at that time. 
The property considered to be one of the largest 
sawmill plants in North Tdaho, located at Harrison, 
Tdaho, which was built afer the above mentioned 
bond issue was made. Besides this it was an operat- 
ing going concern, having on hand a great amount 
of sawed lumber, lathe and logs, sufficient to con- 
duet the business of a wholesale lumber manufact- 
uring plant and had all the necessary horses, trucks, 
logging outfit, boats, machinery of every kind and 
extensive logging-railroad equipment. 

See. 7. Statement. RESPONSIBILITY AS: 
SUMED. 

As above stated the books and records of the 
Lane Lumber company, bankrupt, were in a very 
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complicated and chaotic condition and the officer 
who had handled the principle financial affairs of 
the company was a fugitive from justice. 

Again, vour petitioners by becomming attorneys 
for the bankrupt were precluded from claims in the 
estate and asa matter of fact turned away thousands 
of dollars worth of claims which t.iey wonld have 
represented had they not been attorneys for the 
bankrupt, and some of these claims were afterwards 
allowed as prefered claims. 

The bankrupt company was one of the large 
corporations of North Idaho. As found bv the ap- 
praisers the property was worth $217,996.63. The 
preparation of the schedules on account of the con- 
dition of the records of the company was very dif- 
ficult and a firm of lawyers preparing such sched- 
ules for the court in a ease like this where the prep- 
aration of the same is difficult on account of the 
complicated condition of affairs, desire greatly to 
have the same so prepared that the court will have 
some definite idea of what the property of the bank- 
rupt consists. of its natnre, deseription and value 
when they are filed. 

During the administration of this estate the 
trustee filed and swore to eighteen criminal compla- 
ints against the officers of the bankrupt. On all of 
these charges the court before whom the cases were 
tried held that there was not sufficient evidence to 
warrant holding the defendants. There was during 
the entire first meeting of creditors a disposition on 
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the part of the trustee and some of the creditors to 
institute criminal proceedings against the officers 
of the bankrupt corporation and to hold that the 
bankrupt was guilty of criminal acts. This feeling 
was probably caused to some degree by the chaotic 
condition of the books and of the loose manner in 
which the business of the bankrupt concern had been 
conducted. The Referee in bankruptev, undoubted- 
lv aware of this feeling for the bankrupt corporation 
ordered vour petitioners to attend all meetings of 
ereditors. (Record, p. 41-42). 

Your petitioners during all of the meetings of 
creditors did everything possible at all times to bring 
a proper understanding of the books and affairs of 
the corporation to the creditors of the bankrupt and 
did evervthing possible to facilitate the administra- 
tion of affairs and spent much time in studving the 
affairs of the bankrupt corporation and in consult- 
ing with its officers to the end that all of its affairs 
might be satisfactorily explained to the court and 
creditors. 

The work of your petitioners was not at all times 
pleasant but bearing in mind their duty as attorneys 
and officers of the court, did everything to hasten 
the administration of the estate. 

See. 8. Statement. THE RESULT OBTAIN- 
ED. 

The Schedules as prepared by vour petitioners, 
although they cover almost one hundred pages of 
tvpewritten matter and include manv technical de- 
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seriptions of real property, fully set forth all of the 
property of the bankrupt aad stated the condition 
of all the different claims as fully as possible and was 
entirelv satisfactorv to the Referee in bankruptcy 
and the trustee. 

The result obtained by vour petitioners ojbect- 
ing to the claim of L. F. Connolly, receiver in the 
state court, as filed by him in this matter, was the 
expunging of a claim in the sum of eleven or twelve 
hundred dollars against the estate, which would have 
been a prior claim. A charge of $100 was made for 
the services in the proceedings included in the ob- 
jections and brief on objections and contesting the 
claim of L. F. Connolly, receiver, for allowance of 
fees and expenses to himself and attorney. As above 
stated as a result of these services his claim was re- 
duced some eleven or twelve hundred dollais. (Rec- 
ora. 41). 

The result of vour petitioners attending all meet- 
ings of the creditors was entirely satisfactory to the 
referee in bankruptey, who found that all the time 
they had spent in attendance upon the same was nec- 
essary. That their attendance upon these meetings 
undoubtedly hastened greatly the administration of 
the estate and produced a clear and full understand- 
ing of all the complicated affairs of the bankrupt 
corporation bv the trustee and creditors on the one 
hand and the corporation on the other. 
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Sec. 9. Statement. FEE AS CLAIMED BY 
PETITIONERS. 

A charge of $25.00 on August 4, 1911, and a 
charge of $15.00 on August 7, 1911, and another char- 
ge of $15.00 on August 12, 1911, was made again- 
st the bankrupt for matters connected with the Con- 
nolly receivership after the bankruptey proceed-( 
ings had been instituted and prior to the time the 
schedules were filed. These charges were relative to 
the matter of securing possession of the books so 
that the schedules could be properly prepared. 

Several consultations were held by the officers 
of the bankrupt company and vour petitioners in 
reference to how the books were to be obtained and 
several attempts were made to get these books before 
the application to the court was made bv the peti- 
tioners, but finally it became necessary for vour pe- 
‘titioners to make application to the court for an or- 
der to secure these books. which was granted. 

A charge of $750 was made for the preparation 
of the schedules. The undisputed testimony is that 
almost three weeks time of both members of the firm 
and the stenographer was spent in preparing these 
schedules. (Reeard. p. 29), and the referee in bank- 
rupteyv so found in his finding. The Honorahle 
District Judge made allowance for getting together 
the data for preparing the schedules for ten days 
but allowed only what he thought an accountant 
could he employed for. or $15 per day. (Reeord, p. 
oe 
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A charge of $50 per day was made for attending 
the bankruptey court for thirty-seven days. Besides 
attending the hearings on the thirty-seven different 
days your petitioners spent probably as many days 
in consultation and advising with the officers of the 
bankrupt in regard to their testimony and in regard 
to the affairs of the corporation to assist in the ad- 
ministration thereof and in preparing for the many 
legal questions involved, but no charge was made for 
any advice given during the first meeting of credit- 
ors or for the time spent in the office looking up 
authorities and in preparing papers. Your petition- 
ers intended that $50 per dav charge for actual at- 
tendance in court should cover all the other work 
clone. 

Sec. 10. Statement: FINDING OF REFER- 
BE ALLOWING ATTORNEY'S FEES. 

On the 11th day of December, 1912. and after 
the final adjournment of the first meeting of eredi- 
tors your petitioners filed a petition with the referee 
in bankruptey praving for the allowance of attorn- 
evs’ fees to them as attornevs for the bankrupt. at- 
tached to which was an itemized aceount of said ser- 
vices. Objections to the allowance of said attorneys’ 
fees was filed on behalf of some of the creditors. On 
the 9th dav of April, 1913. after due notice given to 
all of the creditors, the petition for the allowance of 
attorneys’ fees to your petitioners, came regularly 
on for hearing before the referee in bankruptey. 
None of the objecting ereditors or their attorneys, 
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or anvone on their behalf, appeared in said hearing. 
The Referee directed your petitioners to proceed 
with their proof, whereupon said petition, the ob- 
jections thereto, the itemized fee bill attached to said 
petition, and the testimony submitted by claimants 
were fullv heard and considered by the Referee and 
the matter taken under advisement. (Record, p. 39). 

No one appeared in support of the objections to 
the allowance of the fees and proof of the nature of 
the services rendered was not gone into at great len- 
eth, but oral testimony of the reasonableness of the 
charge was submitted. (Record, p. 39). 

On the 19th dav of May, 1913 he nh ereseo am 
bankruptev made and filed his order allowing vour 
petitioners the sum of $2755.00 as fees, and thereaf- 
ter and on the 28th dav of May, 1913, a petition for 
review was filed by L. C. Wilson, receiver of the 
State Bank of Commerce, and E. N. LaVeine, at- 
tornev for the trustee. The petition for review with 
all necessary papers were submitted to the District 
Judge for hearing. Said petition for review come 
on for hearing before the District Court and said 
matter was duly heard and considered and taken un-- 
der advisement. Thereafter and on tive’ 71r dax om 
July, 1913, said District Judge rendered his decision 
revising the order of the Referee and directing that 
only $385 be paid to vour petitioners instead of the 
sum of $2755, and further directed that said sum be 
paid in the course of administration, if there were 
sufficient funds available therefor, otherwise the 
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elaim was to share ratably with others of like dig- 
nity. 

See. 11. Statement.—ORDER AND FINDING 
OF REFEREE IN ALLOWING ATTORNEYS’ 
FEES. 

The Referee in bankruptey before whom all of 
the proceedings were taken and before whom the 
testimonv in regard to the work done and the reason- 
ableness of the fee, was submitted and who is better 
acquainted probably with the facts than any other 
person and with the feeling existing during the 
meeting of creditors, found that the different 
charges made by vour petitioners were reasonable 
and further found, ‘‘That for these services said at- 
tornevs have made a charge of $50 per dav for the 
time actually spent in court and no extra charge has 
been made for the advisory services and research 
and preparation made by said attornevs, and the 
court finds that said charge was and is a reasonable 
charge for said services nd that the hankrupt’s attor- 
nevs are entitled thereto, and that the services in all 
amount to the sum of $2755, which said sum was and 
is a reasonable charge and allowance to be made to 
bankrupt’s attorneys for the services performed 
herein.”’ 

SPECIFICATION OF ERRORS. 
JU 

The District Comrt erred in holding that peti- 
tioners were not entitled to compensation for the 
services rendered in getting possession of the hooks 
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of the bankrupt so that the necessary data could be 
secured therefrom with which to prepare to sched- 
ules, being the bills presented for fees on August 4, 
$25.00, August 7. $15.00 ang Angust 12, $15.00. 
ioe 

The court erred in holding that petitioners and 
appellants were not entitled to an allowance — of 
$100.00 for their services in contesting the claim of 
L. F. Connolly and in expunging the same as charg- 
ed for in their fee bill, and as allowed hy the Honovr- 
able Referee in Bankruptev. 

Dike 

The eourt erred in holding that petitioners as 
attorneys for the bankrupt were not entitled to the 
sum of $750.00 for preparing the schedules of the 
bankrupt, and also in holding that the services per- 
formed in securing the data with which to prepare 
said schedules was the work of an accountant and in 
refusing to allow for said services the professional 
rates of an attorney, and in making an allowance 
therefor as for the services of an accountant at the 
rate of $15.00 per dav for ten days, in that this was 
the dutv required of the bankrupt by the bankruptev 
law for which it was entitled. under the bankruptey 
law, to emplov counsel, and to receive payment for 
such counsel at professional rates. 

ION 

The Honorable District Court erred in holding 
that petitioners were not entitled to a per diem for 
their time in the bankruptev court on the first meet- 
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ing of ereditors, covering a period of thirty-seven 
davs from Angust 1911, to November, 19712, at the 
rate of $50.00 per dav and in rejecting this claim 
and refusing the bankrupt compensation for sueh 
services, excepting the sum of $100.00, in that the 
bankruptey law imposes upon the bankrupt the duty 
of attending the first meeting of creditors when or- 
dered and directed to do so by the court or judge 
thereof, and in this ease the bankrupt’s officers were 
directed to attend the first meeting of creditors by 
the court and did attend as shown bv the reeord a 
period of thirty-nine days. and the bankrupt’s eoun- 
sel was in attendance diuing thirty-seven days under 
the direction and requirement of the Referee in 
Bankruptcy, and a per diem of $50.00 per day as 
charged for for said time was reasonable for such 
Mmrmi@es. te eee 


The Honorable District Judge erred in holding 
that in consideration of economy it was required 
by the bankiuptey law that the fees in such cases 
should be reduced to a small amount, even to the ex- 
tent that the amount allowed the bankrupt’s attorn- 
evs would be inadequate reasonably to compensate 
them for the time actually expended upon the hear- 
ing, for the reason that the bankruptey law requires 
that as a matter of right a 1easonable compensation 
be paid to the attorneys for hankrupt in involuntary 
cases while performing the duties imposed wpon 
them by the Bankruptev Act. 
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VI. 

The Honorable District Judge erred in reducing 
the allowance made by the Referee in Bankruptey 
from $2755.00 to $385.00 for the reason that the al- 
lowanee made bv the Referee, to-wit, the sum of 
$2755, was but a reasonable compensation for the ser- 
vices of the bankrupt’s attorneys, performed for the 
bankrupt while discharging the duties imposed upon 
him by law. and all of the evidence introduced in 
this action shows that the sum of 850 for the time 
actually expended in the bankruptcy court was but 
a reasonable charge therefor, and that the other 
charges made by the bankrupt’s attorneys were but 
reasonable charges for the services performed, and 
that all of said services were such as were lmposed 
upon the bankrupt by the Bankruptey Act and for 
which an attorney’s fee was allowable, and the am- 
ount allowed by the Referee was but reasonable ecom- 
pensation for the professional services actually per- 
formed for the bankrupt in the performance of the 
duties imposed upon it by the Bankrupt Act. 
ARGUMENT AND CITATION OF LAW AND 

AUTHORITIES. 
See. 12. BANKRUPTCY LAW INVOLVED, 
(The Itaties throughout this brief are ours.) 

The bankruptey law relating to the duties of the 
bankrupt are as follows: 

‘‘See. 7. Duties of Bankrupt. 
rupt shall (1) attend the first meeting of his 


a. The bank- 


creditors, if directed by the court or a judge 
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thereof to do so, and the hearing upon his appli- 
emiion for a dischapge, if led; (8) prepare, 
make oath to, and file in court within ten davs, 
unless further time is granted, after the adjudi- 
eation, if an involuntary bankrupt, * * *a 
schedule of his property, showing the amount 
and kind of property, the location thereof, its 
money value in detail. and a list of his creditors, 
showing their residence, if known, if wnknown, 
that fact to be stated. the amount due each of 
them, the consideration thereof. the seeurity held 
bv them. if anv, and a claim for such exemptions 
as he mav he entitled to. all in triplicate, one 
copy of each for the elevk, one for the referee, 
and one for the trnstee; and (9) when present 
at the first meeting of his creditors. and at sueh 
other times as the court shall order, submit to an 
examination concerning the conducting of his 
business. the cause of his bankruptev, his deal- 
ings with his creditors and other persons, the 
amount. kind and whereabouts of his property, 
and, in addition. all matters which mav affect 
the administvation and settlement of his estate.” 
This is the provision for the duties of the trus- 
tee, and Section 64, bh, subdivision 3, providing for 
the cost of administration, provides as follows: 
‘*(3)”’ The cost of administration * * and 
one reasonable attornev’s fee, for the profes- 
sional services actually rendered, irrespective of 
the number of attornevs employed, to the peti- 
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tioning creditors in involuntary cases, to the 

bankrupt in involuntary cases while performing 

the duties herein prescribed, and to the bank- 
rupt in voluntary cases, as the court mav allow.”’ 

See. 13—ATTORNEYS NECESSARY IN 

PREPARING SCHEDULES. 

Judge Dietrich in his opinion in reference to 
the legal services required in preparing the sched- 
ules holds: 

‘*Unquestionably a measure of professional 
knowledge and skill is reqiired for the proper 
discharge of such duty, and perhaps in almost 
every case some allowance upon this account 
may properly be made * * * ”’, 

There can he no question but what when the 
bankrupt’s affairs are in a complicated condition 
and the officers of the corporation have been out of 
its control for some time and the assets of the cor- 
poration are worth several hundred thousand dollars. 
consisting of sawlogs, lumber, large lumber plant, a 
great deal of real estate covering a vast area. togeth- 
er with other personal property and accounts. and 


the assets of sneh eorporation are over $750.009 the 
services of an attorney is necessary in preparing the 
schedvles. Tn the ease at har the hooks and accounts 
of the corporation. consisting of a wagon Inad of 
records. were hefore the referee in hankruptev and 
were examined on numerous occasions bv him and 
he was acquainted with the work that the attornevs 
did in preparing the schedules and the trouble they 
had in arriving at the faets. The referee in hank- 
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ruptey knew all of these facts, explicitly found that 
the services of the attornevs were necessary and that 
the attorneys spent about three weeks time in prepar- 
ing such schedules and that such work was worth 
$750. 

Judge Dietrich says: ‘‘It is difficult for him to 
see how any difficult or intricate question could be 
involved in such a ease.’’ He had before him no evi- 
dence or finding in conflict with the finding of the 
referee. It seems to us that it is unfair for the judge 
t@ hold ‘‘that the services rendered were such 
as a competent clerk or accountant might have per- 
formed, and compensation must be awarded upon 
that basis.’? when the referee knowing all of the 
facts in the case and hearing the evidence and know- 
ing the complicated condition of the books and cha- 
otic condition of the accounts, and the question in- 
volved, found that the work was not that of an ac- 
countant. (Record, p. 40). but that it was necessary 
for the attorneys to spend the time on these sched- 
ules that thev did spend. (Reeord, p. 40). 

The court. In Re Andersen, 103 Fed. 855, savs: 

“The bankrupt in such eases is required to 
prepare schedules, which require the services of 

a lawyer: and. if he is compelled to attend — re- 

ferences hefore the referee in matters involy- 

ing the conduct of his business prior to the bank- 
ruptey, he should he allowed services of counsel. 
to the extent of protecting his rights on the in- 
quiries so made. This is in aid of the proper ad- 
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ministration of the estate, and allowances out of 

the estate should be strictly limited to services 

so rendered.”’ 

In that ease the court held that the attorney was 
entitled to his fees for all services rendered in the 
line of the duties performed by him. 

In Re Kross, 96 Fed. 816, the court says: 

‘‘Among the first and most important du- 
ties specially enjoined by the act upon the bank- 
rupt in involuntary cases that presumably re- 
quire an attornev’s services are those stated in 
paragraph 8 of section 7, viz.: the preparation 
and filing of schedules of his property and cred- 
itors, with all the particulars there specified. In 
voluntary cases the same schedules are required 
to accompany the petition: and ordinarily bank- 
rupts are unable to prepare such papers proper- 
ly, or to comply with the rules and orders per- 
taining thereto, except by the aid of a profes- 
sional attorney.”’ 

Sec. 14. COUNSEL NECESSARY AT MEET- 
ING OF CREDITORS. 

It may not be necessary for counsel for bank- 
rupt in every case to attend all the meetings of ered- 
itors, but in the ease at bar the referee in bankrupt- 
ev held that ‘‘the attendance of said bankrupt’s at- 
torneys in court in all of said days was under the 
direction and orders of this court.’’ (Reeord. p. 41). 
This is the testimony and is undisputable, (Record 
page 34.) Judge Dietrich savs that he had before 
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him a nutnber of orders but did not find among 
them any order of the referee requiring your peti- 
tioners to attend the meeting of creditors. (Record, 
p- 70). 

It seems to us unfair for the learned judge, in 
the absence of any evidence to support such a find- 
ing, to hold that the referee did not order your peti- 
tioners to attend said meetings of the creditors or 
that the attendance upon said meetings was unneces- 
sary. The bankruptev act provides that the bankrupt 
shall be present at the first meeting of creditors if 
directed to do so. Judge Dietrich holds bankrupt’s 
officers were ordered to attend (page 70) 

Remington on Bankruptey, para. 2086: 

‘It has been contended that bankrupt 
should not be entitled to reimbursement of his 
attornev’s fees for the attorneyv’s presence at 
the bankrupt’s general examination, on the the- 
ory perhaps that all the bankrupt has to do on 
his general examination is to testifv to the truth 
and that he needs no attorney to help him do 
that. The practice, however, is the other way, 
and attornev’s fees for attendance at the hank- 
rupt’s examination are customarily allowed.”’ 
The Federal Court has even held that where 

the client was in contempt that notwithstanding the 
fact that the attorney was entitled to a per diem al- 
lowance for the time actually expended. 

In Re Mayor, 101 Fed. 695; 

The preparation of schedules by the hank- 
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rupt in involuntary cases, and lis attendance on 
complsory examination before the referee, are 
matters in discharge of his duty, for the benefit 
of the estate, and each may require the services 
of an attorney, for which the estate thus receiv- 
ing the benefit is chargeable for reasonable com- 
pensation; * * * I am of the opinion that bank- 
rupt is entitled to counsel while undergoing his 
examination befoie the referee in respect of his 
affiars in conduct. Ordinarily this should not 
require attendance on more than one or two 
days. If extended, however, at the instance of 
the creditors or trustee, without delay needlessly 
caused by the conduct of the bankrupt in the 
examination, the time so oecupied must be com- 
puted in making the allowance. The examination 
should be conducted with reasonable dispatch, 
and without unnecessary adjournments; and if 
in any ease, there is procrastination or prolixi- 
ty on the part of the moving parties, the increas- 
ed expense must be borne bv the estate repre- 
sented. The number of davs of actual service 
within this view will be determined by the ref- 
eree, and thereupon a per diem allowance of $25, 
as charged in the statement filed herein, is deem- 
ed reasonable, and in accord with the views ex- 
pressed in Re Curtis, supra.” 

In Re Coonolly & Son, 120 Fed 886, cited 


by the trustee in the lower court to sustain their con- 


tention that vour petitioners were charging for mere 
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elerical work, the court will find by a perusal of this 
ease that it was there held by the District Judge 
that counsel fees for preparing the schedules were 
allowable and also counsel fees for the time spent 
in going over the books were allowable, but disallow- 
ed the items charged for posting bankrupt’s books 
and making extra copies of the schedules. No charge 
for clerical work as set forth in that case is attempt- 
ed to be charged for here. In this matter the bank- 
rupt’s attornevs ave charging for the preparation of 
the schedules coveling ahout one hundred pages, 
and for services in seenting the information which 
it was absolutely necessary to have in order to pre- 
pare the schedules. 

There is no charge whatever for clerical services 
such as posting of books or making extra copies of 
the schedules, as was attempted to be done in the 
Connolly case above cited. The referee in bankrupt- 
ev specifically found that the charges of the attorn- 
evs and the work of the attorneys did not cover or in- 
elude any clerical work. 

In the ordinary cases where $50 is allowed for 
preparing schedules they are prepared on blanks 
furnished by the court, but in this ease the sched- 
ules speak for themselves, covering 100 pages of 
tvpewritten matter and as the referee knew, the facts 
therein set forth were obtained by the attornevs only 
through great labor. 

It seems to the appellants that the entire premis- 
es upon which the Honorable District Judge has has 
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ed his decision is erroneous and cannot be sustained 
upon any principal of law in this case. 

Section 7, subdivision a, of the Bankruptey Act, 
provides what are the duties of the bankrupt and 
among them are ‘‘(1) to attend the first meeting of 
ereditors if directed by the court or judge thereof so 
to do.’’ 

The Honorable District Judge has found that 
the bankrupt was required hv an order of the court 
to attend this first meeting of creditors. 

Subdivision 8 of this same Act makes it his duty 
to prepare, make oath to and file in court schedules 
of his property, showing the amount, kind thereof 
and its location and money value thereof in detail, 
and also requires a detailed statement of the affairs 
of the bankrupt and this evidently was meant to be 
for the benefit of the trustee and creditors so that 
the trustee and creditors upon the examination of the 
schedules could find the location, character and 
value of the bankrupt’s property, and also a detail- 
ed statement of his affairs ineluding all of his eredi- 
tors, their securities, if anv, and otherwise. 

Section 67h of the Bankruptey Act provides 
among other things, what is to he charged as costs 
of administration as follows: 

‘*3. The cost of administration ~-__-- for 
one reasonable attornev’s fee for the profession- 
al services actually rendered, irrespective of the 
number of attornevs emp/oved, to the petition- 
ing creditors in voluntary cases, to the bankrupt 
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in an involuntary case, while performing the du- 
ties herein prescribed and to the bankrupt in 
voluntary cases as the court may allow.”’ 

Your petitioners respectfully submit to this hon- 
orable court that under the construction of the sta- 
tute that the law has specifically provided for the 
payment of an attorney’s fee to the bankrupt in in- 
voluntary cases for professional services actually 
rendered while peforming any and all of the duties 
imposed upon him by law, and it is not for the court 
to say whether or not he thinks the bankrupt might 
have been able to get along without an attorney, as 
the statute has specifically provided for the payment 
to him of such a fee, and also for the payment to 
petitioning creditors in involuntary cases of such 
fee, but in cases of voluntary bankruptcy it has left 
the payment of the fee to the court to determine. In 
other words, an absolute liabilitv is imposed bv the 
bankruptev act for the pavment of attornev’s fees 
to the petitioning creditor and to the bankrupt in 
involuntary cases, and if in this case the services 
rendered by the attorney for which the claim is made 
were performed for the bankrupt while he was per- 
forming the duties prescribed by the Bankruptcy 
Act, then thev are allowable and their payment is 
specifically provided for by the Bankruptcy Act, 
leaving it to the court only to regulate the amount 
ef such payment and not to decide whether or not 
the attorney should he paid anv sum whatever. 

These sections of the bankruptey act, have been 
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construed by the Cireuit Court of Appeals several 
times, and in construing the same in Smith v. Coop- 
er, 120 Fed. 230, the Honorable Circuit Court of the 
Fifth Cireuit, citing from in re Curtis 100 Fed. 785, 
said: 
‘‘The attorneys for the petitioning creditors 

are entitled to this reasonable fee as of right. 
Its allowance or disallowance is not matter of 
disaretionw. —2- The amount must in all cases 
be reasonable, to be determined upon evidence 
of the service performed and of its value and in 
the absence of evidence of its value, by the court 
from knowledge of its worth.” 

While this was upon the question of the fees for 
petitioning creditors, it is the construction placed 
upon this same section and applies equally to the at- 
tornev’s fees for the bankrupt. 

Among the duties imposed upon the bankrupt 
are the preparation of the schedules. This is unques- 
tionably such a matter as requires the services of an 
attornev and compensation is allowable therefor, not 
at the rate of ordinary clerks and accountants, but 
at the rate charged by attorneys for their services, 
as the statute provides for the bankrupt emploving 
attornevs and they are to be paid for at professional 
rates and not at the rate of a clerk or bookkeeper. 
It seems to us to be clearly erroneous for the court 
to hold that it is necessary in the preparation of 
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schedules to use a large amount of work and labor 
in seeuring the data in order that the schedules may 
be properly made out, viz., that the proper deserip- 
tion of the property may be given, that its value and 
details may be given, that all of the other requisites 
provided by the law may be complied with, and then 
to say that this is not chargeable for at professional 
rates. If these services are not to be charged for at 
professional rates then in such a ease as this it would 
be incumbent upon the attorney, when a large cor- 
poration with large and numerous records, is ad- 
judged an involuntary bankrupt, after being out of 
the possession of its own books for many months 
and these books in a chaotic condition, to emplov 
a firm of expert accountants to secure this informa- 
tion for the attorney, but we respectfully submit 
that there is nothing in the bankruptey law that will 
warrant an attorney charging for such services and 
there is nothing in the bankruptey law that would 
warrant a court allowing for the services of an ex- 
pert accountant in doing such work. . 

Why should not the bankiupt’s attorney fees 
be paid in such eases as this? He is party to the ac- 
tion. He is pethaps the most interested of any par- 
ty to the proceedings especially in such eases as this 
where the schedules show assets of more than tlhiee 
quarters of a million dollars, with Habilities a quar- 
ter of a million dollars less, showing that if the as- 
‘sets are properly handled that the bankrupt will re- 
ceive back after the administration of the estate is 
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closed a large sum of money. Should the bankrupt in 
such a case, of all persons, not be allowed the right of 
an attorney to protect its interests in such a proceed- 
ing? The law, by the act of bankruptcy itself, has ta- 
ken from him all of his property and all of his as- 
sets. He has nothing left with which to hire an attor- 
new and we think it clear that the very idea of 
the framers of the bankruptcy law was that in such 
eases as this, that the bankrupt would be in need 
of legal services and that as his creditors had taken 
from him and from his management all of his prop- 
ertv and effects and taken from him the only means 
that he had to employ professional services, that it 
becomes incumbent upon the court, acting on behalf 
of the creditors in such eases, to allow the bankrupt 
from his own property and his own assets sufficient 
funds with which to pay a reasonable attornev’s fee 
for the professional services actually rendered in 
performing the duties which the bankruptev law has 
itself imposed upon him. 

The Honorable District Judge took the position 
that the bankrupt appeared merely as a witness and 
that it was simply ineumbent upon him to appear 
and testify in the ease. Such a construction as this 
would thereby result in the bankrupt, the most in- 
terested party in the proceeding, appearing for ex- 
amination bv the creditors and their attorneys, by 
the trustee and his attornev, and he, the bankrupt— 
being the most interested partv in the proceeding— 
not having the right to legal counsel to protect his 
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own interest in the proceeding. If the bankrupt is 
not entitled to an attormey in such cases as this 
should the trustee be entitled to have an attorney 
to conduct the examination for him? Why not carrv 
the same idea through the entire proceeding and sav 
that the trustee himself should conduct the examin- 
ation of the bankrupt in order to find out the condi- 
tion of the bankrupt’s affairs? 

The appellants take the position that this is a 
legal proceeding in a dulv recognized court of the 
United States and that any partv to the proceeding 
should unquestionably be entitled to the right of 
counsel therein, and it is a well known fact that in 
such cases as this everv person is represented by 
counsel, including claimants, trustee, petitioning 
ereditors and hankrupt itself, and to sav that hbe- 
eause the court has taken from the bankrupt all of 
his property that he shall then have to appear in 
person without legal assistance while all the other 
parties are represented by counsel, puts him at an 
unfair advantage in such a proceeding and takes 
from him one of the important rights given him by 
the bankruptev law. namely, to have the aid of pro- 
fessional services while peforming the duties pres- 
eribed therein. 

There might he oceasions when the bankrupt’s 
interest would be running counter to that of the 
erediors and in opposition to the trustee ef the bank- 
ruptcy. law, at which time he would not be entitled 
to attornev’s fees, but in such a case he would not 
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be performing the duties prescribed in the bankrup- 
tey law but would be performing duties wholly on his 
own behalf, and we think it is such cases as this that 
the courts refer to when they say that the bankrupt 
in involuntary cases is not entitled to attorney’s fees 
in all cases. In other words, if the bankrupt is trying 
to claim property as exempt, but the trustee and 
creditors believe it is not; and he hires an attorney to 
protect his interest in the proceeding, this would not 
be while performing the duties imposed upon him 
by the bankruptev law, and we do not think such fees 
would be allowedable to him out of the estate. Again, 
if he should be trving to conceal property and not 
divulge its whereabouts to the trustee and would em- 
ploy an attorney to assist him, this would not be 
while performing the duties enjoined by the bank- 
ruptey law, and would therefore not be allowable. 
It might also be questioned whether an attornev’s 
fee upon his appheation for discharge would be al- 
lowable, as there is no requirement in the bankrup- 
tev law requiring him to apply for a discharge, but 
this is something that is particularly personal to him. 
Manv other illustrations of services rendered by 
bankrupt’s attornev in involuntary cases might be 
given where the fee would not be allowable, but so 
far as we are able to learn there is no ease cited either 
in the reports or in the text books wherein attorney’s 
fees have been denied to a bankrupt in involuntary 
eases where the bankrupt has been required to at- 
tend a lengthy session of the court (39 davs as shown 
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by Reeord pages 72 to 76) by order of the Court and 
where he has been examined for more than a month 
about his affairs, and these meetings have not been 
prolonged by any act of the bankrupt. The written 
testimony taken on these heaTings covered more than 
1500 pages, page 51 Record, where the referee cer- 
tifies pages 1526 to 1540. 

Before leaving this phase of the question we 
wish to particularly call the court’s attention to the 
fact that not one single dav of delay was caused by 
procrastination or prolixity on the part of the 
bankrupt, as the evidence in this case shows coneln- 
sively that the bankrupt at all times tried to expe- 
dite matters and tried to get the proceedings closed 
in order that the first meeting of creditors should 
come to an end so their attendance would be no lon- 
ger required. This appears by the testimony present- 
ed on behalf of the claimants wherein thev testify 
to such a state of facts and there is no contradiction 
of it in the record. (Record, pages 35 to 38). 

The matter of an attorney and professional ser- 
vices being required on behalf of the bankrupt have 
been so squarelv and favorably decided by every 
court that has ever passed upon the same that it 
seems to us that there should be no question on this 
point, and that the only questions that would be open 
for determination would be: First, the number of 
davs attendance by the bankrunt and its attorney 
upon the hearing; Second, the reasonable value of 
the services per diem to he allowed for such hear- 
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ings; Third, was there any delay occasioned by the 
bankrupt, and tf so, this should be deducted from 
the time allowed. 

We particularly call the court’s attention to the 
case of In Re Maver, 101 Fed. 695, where Judge 
Seaman in the District Court of Wisconsin, in con- 
struing this statute explicitly said: 

‘‘T am of the opinion that the bankrupt is 
entitled to counsel while undergoing his exami- 
nation before the referee in respect of his af- 
fairs and conduct. Ordinarily this should not re- 

quire attendance on more than 1 or 2 days. If 
extended, however, at the instance of the credi- 
tors or trustee, without delay needlessly caused 
by the conduct of the bankrupt in the examina- 
tion, the time so occupied must be computed in 
making the allowance.”’ 

This matter was squarely up before the honor- 
orable District Judge in that case for decision and 
he so held. 

Sec. 15. ELEMENTS TO BE CONSIDERED 
IN ARRIVING AT REASONABLENESS OF 
FRE. 

In our statement, Sections 2 to 8 inclusive, we 
have statel the nature of the serviees rendered,’ 
Secs. 3 and 4, the time necessarily emploved there- 
in, See. 5, the amomnt involved, See. 6, the responsi- 
bilities assumed, See. 7; and the results obtained, 
Sec. 8. 

We have put our statement in this form because 
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the United States Cireuit Court of Appeals, 5th Dis., 
in the ease of Smith vs. Cooper,, 120 Fed, 231, has 
eited with approval the case of In Re Curtis 100 
Fed, 792, which holds that the above mentioned ele- 
ments ‘‘enter into and should eontrol the judgment 
upon the value of the professional services.”’ 

Sec. 16. DECISION OF DISTRICT JUDGE. 

Judge Dietrich in his decision says: (Reeord, p 
TY). 

‘It is doubtless true, and it is much to be 
regretted, that the amount allowed is in anv 
view inadequate reasonably to compensate for 
the time claimants have actually spent upon 
this aeconnt, but, as was said by Judge Phillips 
in In Re Harrison Mereantile Company (95 
Fed. 123), ‘‘while the Court personally would 
be pleased to exercise a spirit of large liberality 
both towards attorneys and its officers assist- 
ing in the administration of bankrupt estates, 
it must be understood that the conrt is impress- 
ed with a sense of the obligations imposed upon 
it by the bankrupt act, to so administer it as 
to preserve both the letter and the spirit of the 
statute and produce the best results in behalf of 
ereditors,’’ and cites the case In Re Curtis 100 
Fed, 792, enjoining economy in the administra- 
tion of the bankruptev act. 

It will be seen that the Judge concedes that the 
fee he has allowed is ‘‘inadequate reasonably to com- 
pensate for the time claimants have actuallv expend- 
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ed upon this account,’’ and that he in consideration 
of economy cut the claimants’ fee to what was un- 
reasonable. 

In connection with this part of the Judge’s 
decision we desire to again call the court’s attention 
to the case of Smith vs. Cooper, supra, in which 
the Circuit Court of Appeals said in commenting 
upon the action of the District Court for the South- 
ern District of Georgia in reducing the attorneys’ 
fees from $1,000 to $196.68: 

“The master found in consideration of this 
evidence and for other reasons considered valu- 
able by him, that petitioners were entitled to the 
sum of $1,000. In considering the master’s re- 
port the learned judge seems to concede that for 
the services actually rendered the amount allow- 
ed by the master was not in excess of reasonable 
fees, but, for the consideration of economy and 
the necessity of preserving a good portion of the 
funds recovered for the benefit of the creditors, 
he considered it proper to reduce the amount re- 
commended by the master and allow only a small 
percentage, not of the amount actuallv recover- 
ed, but upon the amount left in the hands of the 
trustee after paying certain costs of the case. 
While we agree with the learned judge of the 
bankruptev court that to aid the parties and un- 
der the law there should be an economical ad- 
ministration of the bankrupt’s estate, we are 
unable to coneur with him in his reducing the 


Samuel L. Boyd 38 
fee to be allowed applicant in this case.”’ 

We think this case in some respects similar to 
the one at bar and certainly the reasoning of the 
appellate court therein is pertinent. 

The referee in bankiuptey in consideration of 
the undisputed evidence before him and all the facts 
of the case, with which he was acquainted, found that 
the fees in this case were reasonable. The District 
Judge “‘in consideration of economy’’ and in conflict 
with the undisputed evidence before the referee and 
in conflict with the findings of the referee, and hav- 
ing no expiess testimony on which to base his find- 
ing, reduced the fee to a very small amount in this 
case which he says is ‘‘inadequate reasonably to com- 
pensate’’ bankrupt’s attorneys. 

Sec. 17. DECISION OF JUDGE DIETRICH 
ON $100 ALLOWANCE. 

The referee allowed $100 for preparing the ob- 
jections and brief on the matter in opposition to the 
claim of L. F. Connolly, receiver in the state court. 
(Record, p. 41). 

The trustees did not desire to push his objections 
and the attornevs for the bankrupt prepared their 
brief, urged their objections and reduced the re- 
ceiver’s claim eleven of twelve hundred dollars which 
otherwise would have been a prior claim. Judge 
Deitrich holds that as long as that was the dutv of the 
attorney for the trustee, no compensation can be al- 
lowed the attornevs for the bankrupt therefor. In 
equity and in sound reasoning we do not see why 
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this amount might not be paid to the attorney for 
the bankrupt as their acts accrue to the best inter- 
est of the creditors, even if it was necessary to de- 
duct the amount from the fees allowed the attorney 
for the trustee. 

Again this was in direct accord with Subdivision 
3 of Section 7 of the bankruptev act which provides 
among the duties of the bankrupt: ‘‘examine the cor- 
reetness of all proofs of claims filed against his es- 
tate.’ 

The creditors having received a great benefit 
from this service are certainly in poor grace at this 
time to object to paying a small compensation 
therefore. 

Sec. 18. DECISION OF JUDGE DEITRICH 
ON CLAIM OF $750.00. 

The Judge’s reason for reducing this amount 
seems to he based upon the fact that he considered 
the matter of preparing the schedules almost altoge- 
ther a matter of clerical work. The undisputed tes- 
timony shows that the stenographer’s charges alone 
for preparing the schedules would be worth $75. The 
undisputed testimony and finding of the referee who 
had all the facts before him held that the work of 
the attorneys was not of a clerical nature and that it 
was reasonably worth $750. The learned Judge 
savs: Insofar as we are advised by the record the 
present case is no great exception to the general rule 
insofar as the reasonable services are concerned. It 
in indeed difficult to see how any diffienlt or intm- 


Samuel L. Boyd 40 


cate questions would be involved in such a case.’’ 
The learned Judge, however, does not say there was 
any evidence in opposition to the finding of the re- 
feree or in conflict with the testimony introdueed at 
tte hearing before the referee on the allowance of 
attornev’s fees. It is apparent that the Judge con- 
siders a charge of $750 very large, but without anv 
evidence to base his opinion thereon and ‘‘in con- 
sideration of economy’”’ he reduces the fee to $285. 

It seems to us that the honorable Judge through- 
out his decision bases his findings upon simple con- 
elusions which were in direct conflict with the evi- 
dence before him and also the findings of the re- 
feree. 

In commenting upon the trouble the petitioners 
had in obtaining the books, the learned Judge savs: 

‘The receiver was an officer of this court 
and if he was, either in good faith or bad, 
withholding the books from the inspection of 
the hankrupt, I must assume that upon the 
most informal application to the referee an 
order would have been made requiring him, 
under proper conditions, to give access to the 
books. ”’ 

The facts and the testimony show positively and 
the referee so held that the most informal applica- 
tion to the referee did not produce the books and 
that it was absolutely necessary to make written ap- 
plication and to obtain an order from the referee be- 
fore the books could even be seen by the bankrupt. 
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Sec. 19. ATTENDANCE OF ATTORNEYS 
AT MEETING OF CREDITORS. 

In direct conflict with the undisputed testimony 
and with the findings of the referee that it was 
necessary for the attorneys of the bankrupt to at- 
tend the meetings of creditors, the judge says: 

“While contingencies doubtless may ar- 
ise doubtless may arise where the assistance 
of counsel may be reasonably required, it 1s 
thonght that there is no presumption of such 
need and that ordinarily attorney’s fees for 
such services are not chargable against the es- 
tate * * * He has no obligation except 
to disclose facts within his knowledge * * * 
and there is ordinarily no more reason why he, 
as a witness, should have the protecting care 
of attendant counsel than that anv other wit- 
ness under anv other circumstances should 
have such protection. * * * Ordinarily why 
should not bankrupt put himself at the ser- 
vice of the trustee, who is presumably not an- 
tagonistic, and who should not, and presumab- 
lv does not have any motion or incentive to in- 
jure him or prejudice him in any of his 
wehite?”’ 

The learned Judge did not attend any of the 
mectings of the creditors, did not know, as did the 
referee, that many of the creditors and trustee at 
times were very antagonistic towards the bankrupt 
and its officers and did not know that there was a 
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disposition throughout all of the hearings on the part 
of some, if possible, to make the bankrupt appear | 
eriminally guilty, but the referee in bankruptcy was 
present at these hearings, knew and saw the witness- 
es on the stand, was aware of the feeling that existed 
between the different creditors and the trustee and 
hankrupt, understood what need the bankrupt and 
its officers had of counsel, and in the presumption 
of such knowledge ordered and required that your 
petitioners as bankrupt’s attorneys should attend all 
of the meetings. It seems hardly fair simply be- 
eause the Judge thinks that in the ordinarv case the 
bankrupt does not need counsel that in this case 
such services of the attornevs were not necessary, 
when there is a specific finding on the part of the 
referee that such services were absolutely necessary 
and that he ordered the same. 

Tn éear ion, as a matter of public policy, we 
urge that the attorneys for bankrupt be allowed a 
reasonable compensation. We submit that there was 
evidence to support all of the referee’s findings and 
that the conclusions reached by the District Judge 
were in conflict with the undisputed testimony of 
the witnesses on the hearing before the referee in 
bankruptey and in conflict with the specific findings 
of the referee in bankruptcy, and that no matter how 
meritorous the judge’s recommendations may be as 
to the consideration of economy in the administra- 
tion of the affairs, that it is in behalf of public poli- 
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cy that reputable lawvers be employed by the bank- 
rupt and that they be paid a reasonable fee. If the 
Judge’s decision holds in this case we submit that no 
reputable lawyer, living on his income as a lawyer, 
~¢an become the attorney for bankrupts and that the 
administration of bankrupt estates will, in the future 
be greatly retarded for the reason that no competent 
or reputable lawver will have anvthing to do with the 
same. 

In recapitulation. appellants respectfully sub- 
mit: 

Ist. That all the services performed by them 
on behalf of said bankrupt were services preformed 
for said bankrupt while it was engaged in perform- 
ing the duties prescribed and imposed upon it by the 
Bankruptey Act, namely, the preparation of sched- 
ules in detail, provided for by said Bankruptey Act, 
the examination of the claims of creditors imposed 
by the Bankruptey Act, and the attendance upon the 
first meeting of creditors as required by the Bank- 
ruptey Act. 

2nd. That under Section 64b, subdivision 3, that 
the payment of a reasonable attorney’s fee for the 
professional services actually rendered the bankrupt 
in involuntary cases, while he is performing the du- 


ties preseribed by the Bankrupty Act, is imposed as 
a matter of right, and it is not a question of actual 
necessity or a matter within the discretion of the 
court, but is a right given the bankrupt by the bank- 
ruptev law and for which compensation must be 
made out of the estate. 
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3rd. That each and every of the acts performed 
by the bankrupt’s attornevs and for which a claim is 
made in this review, were performed and necessar- 
ily performed, for the bankrupt while it was per- 
forming the duties prescribed, namely, the prepara- 
tion of the schedules which is imposed upon him by 
the bankruptv law and the attendance of the meet- 
ing of creditors which is imposed upon him by the 
bankruptey law, and that vour petitioners are enti- 
tled to a reasonable attornev’s fee for each and all 
of said services to he determined upon by the basis 
of professional services actually rendered, and that 
ineludes a reasonable fee under the facts as shown 
in evidence for preparing the schedules, a reasonable 
fee for examining the claim of Lawrence F. Connolly 
and expunging a large amount thereof, a reasonable 
per diem for attending the first meeting of creditors 
the thirty-seven days for which compensation is 
claimed. 

We respectfully submit to this honorable court 
that the Honorable District Judge erred in refusing 
to allow a reasonable compensation for these services 
and that his order in so doing should be reversed and 
the order of the Honorable Referee allowing appel- 
lants a reasonable compensation for such services 
should be approved by this court, in order that jus- 
tice might be done in the premises, and your petition- 
ers receive a reasonable attorney’s fee for the pro- 
fessional services actually rendered the bangrupt in 
involuntary bankruptey proceedings while perform- 
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ing the duties prescribed by the bankruptcy law as 
authorized and required by Section 64b, subdivision 
3, of the Act of Bankruptey. 
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